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Compliance with immigration law continues to challenge businesses, particularly in border states such as California.  The available labor pool includes hundreds of thousands, if not millions, of immigrants who entered the United States illegally, or who otherwise lack legal authorization to work in this country.  In this environment, businesses must proceed carefully to avoid unlawful discrimination while complying with the legal obligation to verify newly hired employees’ authorization to work in the United States.


The core rule of immigration law makes it unlawful for any person or entity to hire (or recruit or refer for a fee) an alien for employment in the United States knowing that the alien is not authorized to work in the United States.  (8 U.S.C. §1324a(a)(1).)  It is also unlawful to continue to employ an alien while knowing that the alien is, or has become, unauthorized for employment.  (8 U.S.C. §1324a(a)(2).)  


In this context, “knowledge” means not only actual knowledge but also “constructive knowledge.”   Constructive knowledge is awareness of certain facts or circumstances that would lead a person exercising reasonable care to know about a certain condition.  Constructive knowledge that an employee is not authorized to work includes, but is not limited to, circumstances where an employer fails to complete the I-9 form, has information available to it that would indicate that a person is not authorized to work, or acts with reckless and wanton disregard for the legal consequences of allowing another individual to introduce an unauthorized alien into its work force or to act on its behalf.  Knowledge that an employee is unauthorized may not be inferred from an employee’s appearance or accent, nor may it be inferred from mere suspicions or rumors.


There are two essential keys to compliance: the I-9 form and ongoing attention to information that comes to the employer’s attention.  An employer has an affirmative defense to an alleged violation if it complies in good faith with the verification process set forth in the statute, typically referred to as the I-9 process.  (8 U.S.C. §1324a(a)(3).)

The I-9 Form


Understanding the I-9 form is a critical component of any compliance plan.  The I-9 verifies two essential pieces of information, namely, the employee’s identity and his or her authorization to work in the United States.  New hires must receive not only the blank I-9 form, but the list of acceptable documents that can be presented for verification purposes.  Only the English language I-9 form may be used in the  United States; the available Spanish version may only be used in Puerto Rico.

Section 1 of the I-9 form is the employee’s personal information, which should be filled out after the decision has been made to hire the person, but before the person performs any work.  If the employer assists the employee in any way in completing Section 1, the employer must sign the “Preparer/Translator” certification in Section 1.  Once the employee has completed Section 1, the employer’s personnel should review the form to make sure the information is complete, and to confirm that the employee has signed and dated the form in the correct places.  The employee then has three business days to return with documents necessary to complete the verification in Section 2 of the form.  


Acceptable Verifying Documents

There are three lists of acceptable documents.  List A documents prove identity and work authorization, and are all that is needed to complete the I-9 verification process.  Common examples include U.S. Passports and Permanent Resident Alien cards.  List B documents prove identity only, and do not prove work authorization.  The most common example is a U.S. or Canadian drivers’ license.  List C Documents prove authorization to work only, but do not show identity.  The most common example is a Social Security Card.  Documents must be originals that  “reasonably appear genuine on their face.”  (Title 8, Code of Federal Regulations §274a.2)

The law does not require employers to copy employee documents.  If the employer keeps copies, it must make sure not to only ask for copies from all new hires, and must produce the copies for inspection in the event of an audit by federal authorities.  (Title 8, Code of Federal Regulations §274a.2).


An employer may not request more or different documents from an employee, or refuse to honor tendered documents with the purpose or intent of discriminating against an individual on the basis of national origin or citizenship status.  (8 U.S.C. §1324b(a)(6))  Absent a legitimate reason for requesting additional documents or refusing to honor tendered documents, a discriminatory purpose will likely be inferred.


If an employer has information available to it indicating that an employee is not authorized to work, there is a duty to inquire further about the employee’s status, but the employer must be careful to avoid committing an unfair immigration related employment practice.  Employers cannot avoid information that could give rise to an inference of constructive knowledge that an employee lacks the legal right to work in the United States.

The Mismatch Controversy

One of the most controversial issues in immigration law is whether notice that an employee’s name and Social Security number do not match establishes constructive knowledge for purposes of immigration law.   Generally, employers have an obligation to report employees’ earnings under the proper Social Security  number for payroll tax purposes, and can face IRS penalties if they do not use reasonable diligence to obtain the proper Social Security number.  


Historically, receiving a letter from the Social Security Administration (SSA) informing the employer that the employee’s name and Social Security Number (SSN) do not match was not a basis for constructive knowledge.  However, this rule is becoming increasingly uncertain.  In 2007, the Department of Homeland Security adopted a regulation that would have allowed uncorrected mismatches to become the basis for a constructive knowledge finding if the mismatch was not corrected within 90 days of receipt of the notice.  After a federal court issued a preliminary injunction against implementation of the regulation, the controversial regulation was ultimately withdrawn after a change in administration.  But there are strong indications that the Department of Homeland Security intends to use mismatches as part of circumstantial evidence to show that an employer had constructive knowledge that employees lacked legal authorization to work.  Accordingly, employers must use reasonable diligence to properly report payroll and pay taxes, must avoid complaints of discrimination, but must also determine how much scrutiny to apply in complying with immigration law.


Employers should use a simple and consistent process to address notification of mismatched names and Social Security numbers.  They should never fire an employee simply because such a notice arrives in the mail.  Mismatches can occur for a range of reasons, including errors in government records and other clerical problems.  But employers cannot simply ignore mismatch notices.  So what should they do?

The employer should first check its own records to make sure that the problem was not caused by a clerical error internally.  The employer must also check the notice against the employee’s original I-9; if the employee used a Social Security card with the problematic number as a List C document, then the employer must re-verify the I-9 form, allowing the employee to choose any document or combination of documents, as long as the document does not rely on the problem Social Security Number.  If no clerical error exists, the employer should notify the employee in writing of the problem, and direct the employee to the nearest Social Security office to correct the problem and report back to the employer.  If the employee does not do so, there are two schools of thought regarding how the employer will proceed.


One answer is to do nothing, and simply send the employee a new W-4 and a written request for updated information at the end of the tax year.  IRS opinion letters indicate that such an approach meets the standard of reasonable diligence, and will protect the employer from IRS penalties.  The problem with this approach is that immigration authorities may accuse the employer of turning a blind eye to the potential immigration consequences, and may use the approach in combination with other facts to show that the employer did not make a good faith effort to comply, or that the employer closed its eyes to the facts that give rise to constructive knowledge of unauthorized aliens in the workplace.  


The other option is to give the employee a deadline to correct the mismatch, and to terminate if the employee fails to comply.  In Overhill Farms v. Nativo Lopez (2010) 190 Cal.App.4th 1248, the court observed that an employer could impose a deadline to correct a mismatch, and could terminate employees for failing to comply, without running afoul of wrongful termination claims.  In that case, the employer gave employees 30days to correct the mismatch.  Those who did not comply were placed on unpaid suspension for another 30 days, and were terminated from the employment if they did not comply by the end of the suspension.  While Overhill was not a wrongful termination case, it was a defamation case where the employer had to overcome an anti-SLAPP motion in part, by demonstrating its likelihood of success.  In examining such likelihood, the court found that providing employees with notice and an opportunity to cure the mismatch was materially different from simply terminating them when the employer received notice of the mismatch. Thus, statements accusing the employer of wrongfully terminating employees firing them for mismatches was materially incomplete and potentially defamatory.  According to the court, the threat of IRS penalties was enough to justify the deadline, and the terminations that followed for those who did not correct the mismatches.  In many ways, this case provides a template for the employer to walk the fine legal line between unlawful discrimination and compliance with immigration laws.  Certainly, this case gives momentum to those who believe that a deadline to correct the mismatch should be imposed.    If the employer chooses to impose a deadline, 90 days appears to be a reasonable benchmark as long as it can be extended if the employee has a plausible reason for delay.  


But what should the employer do if the employee returns with a brand new identity, including a new Social Security number or a new Alien Registration number?   In such cases, the employer cannot simply blindly accept this new information.  People’s names and Social Security numbers (and Alien Registration numbers) do not change absent unusual circumstances, and the employee will have to provide a compelling explanation with some corroboration if they want to claim a new name and number.  In most cases such as this, the employer will likely have to terminate the employment relationship or risk exposure to immigration violations.. 


Immigration law continues to challenge businesses and the practitioners who advise them.  Violations can lead to severe fines and criminal consequences, and the number of I-9 audits is on the rise.  The subject is a political hot potato, and it remains unclear where the law is headed in this area.  In the meantime, it is essential for attorneys, especially in states such as California, to be familiar with this area of law so that they can properly advise their clients and implement effective compliance strategies.  

About the Author: Anthony P. Raimondo is a partner with McCormick Barstow LLP in Fresno, California.  His practice focuses on labor relations and employment law, including management representation in counter-organizing campaigns, unfair labor practice defense, grievance and arbitration defense, and collective bargaining negotiations.
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Indicate whether the following statements are true or false after reading the MCLE article on Employer Obligations Under Immigration Law. Use the answer form provided to send the test, along with a $25 processing fee, to the Fresno County Bar Association. If you do not receive your certificate within four to six weeks, call (559) 264-2619. 
1. It unlawful for any person or entity to hire (or recruit or refer for a fee) an alien for employment in the United States knowing that the alien is not authorized to work in the United States.  
2. Once an employer determines a person is authorized to work in the U.S., the employer may continue to employ that person after learning they are, or have become, unauthorized for employment.  
3. In the context of determining whether the employer has “knowingly” employed someone not authorized to work in the U.S., only the employer’s actual knowledge is considered.   
4. Failure to complete an I-9 form may constitute constructive knowledge that the employee is not authorized to work in the U.S. 
5. Knowledge that an employee is unauthorized may be inferred from an employee’s appearance or accent. 
6. Mere suspicions or rumors are enough to constitute constructive knowledge that the employee is not authorized to work in the U.S. 
7. The I-9 form and ongoing attention to information that comes to the employer’s attention are two essential keys to an employer’s compliance with immigration laws.
8. Good faith compliance with the verification process set forth in the statute, typically referred to as the I-9 process, is an affirmative defense to an alleged violation. 
9. While an I-9 verifies the employee’s identity, it does not verify their authorization to work in the U.S. 
10. Section 1 of the I-9 form, regarding the employee’s personal information, should be filled out before the employer decides to hire the employee. 
11. Once the employee has completed Section 1 of the I-9 form, the employer need do nothing further. 
12. After completing Section 1 of the I-9 form, the employee then has three business days to return with documents necessary to complete the verification in Section 2 of the form.
13. There are three lists of acceptable documents for compliance with Section 2 of the I-9 form.
14. A Social Security card establishes both authorization to work in the U.S. and the employee’s identity. 
15. An employer must make copies of any documents the employee presents to comply with Section 2 of the I-9 form. 
16. Generally, employers have an obligation to report employees’ earnings under the proper Social Security  number for payroll tax purposes, and can face IRS penalties if they do not use reasonable diligence to obtain the proper Social Security number.
17. Mismatches between an employee’s name and Social Security number can occur for a range of reasons, including errors in government records and other clerical problems.
18. Employers should immediately fire an employee if a notice of Social Security mismatch arrives in the mail.
19. If a notice of Social Security mismatch arrives, the employer should check its own records to make sure that the problem was not caused by a clerical error internally.
20. If a notice of Social Security mismatch arrives, another option is to give the employee a deadline to correct the mismatch, and to terminate if the employee fails to comply.
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