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If I had a nickel for every employer who told me that California is an “at-will” state and employers can choose not to hire someone for any reason they want, I would be a rich man.  Yes, California is an at-will state according to California Labor Code section 2922, which provides that employees are presumed to be at-will employees.  This means an employee can choose to work for whomever he or she chooses and is not bound for any specified length of time.  Likewise, an employer is not required to hire an employee for any specified period of time and can decide who and when it wants to hire its employees.  However, this is a bit of a misnomer because the regulatory agencies of California’s workplaces require employers to be able to articulate a legitimate business reason for making their employment decisions.  While much is written about the termination process, perhaps more fundamental is the decision employers face during the hiring process.  

This article is meant to provide employers with guidance relating to inquiries that can be made to applicants and employees consistent with the California Department of Fair Employment and Housing (DFEH) and regulations created by the Fair Employment and Housing Commission. 

California Fair Employment and Housing Act

The DFEH enforces California’s anti-discrimination and anti-harassment laws found in California Government Code section 12940 et. seq., which is also known as the California Fair Employment and Housing Act, or FEHA.  The FEHA prohibits any non-job-related inquiries of applicants or employees, either verbally or through the use of an application form, that express, directly or indirectly a limitation, specification or discrimination as to race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, age, or sexual orientation, or any intent to make such a limitation, specification, or discrimination.  These categories are not shrinking over time, but are expanding to offer more employment protection to greater groups of applicants and employees.  Employers need to regularly monitor efforts being made at the local, state and federal level to expand these protected categories.  For example, in July 2011, the City of San Francisco began examining a legislative proposal that would expand the list of protected categories to convicted felons, while the California State Legislature has considered legislation that would protect marijuana users who possess medical prescriptions from being excluded from certain employment positions with Senate Bill 129 (Leno).
The regulations of the Fair Employment and Housing Commission indicate that inquiries that, directly or indirectly, identify an individual on a basis enumerated in the FEHA are unlawful.  However, it is not unlawful for an employer to collect applicant flow data and other record keeping data for statistical purposes.  But misuse of this data constitutes a violation of the FEHA.
Focus On An Applicant’s Knowledge, Skills and Abilities

When interviewing applicants, employers should focus their interview questions on the applicant’s skills, abilities and knowledge to hire the most qualified person for the position.  Questions considered unacceptable are likely to limit the employment opportunities of persons protected by the FEHA.  However, what is deemed acceptable and unacceptable is more difficult to implement in practice. Here are examples of acceptable questions and those found unacceptable by the DFEH and the protected category of concern: 
Acceptable:  Other than English, what other languages do you speak, read and/or write that may be relevant to the job for which you are applying?
Unacceptable:  What nationality are you?
Protected Category:  National origin.
Acceptable: I may need to verify that you meet the legal age requirements for the position in which you are interviewing.

Unacceptable:  How old are you? What is your date of birth? When did you complete high school?

Protected Category: Age (over 40)

Acceptable:   Are you related to any employees who work for this company?

Unacceptable:  Are you married? Do you have any children?  When is the child expected to be born? Can you provide the names and addresses of your relatives, spouse or children? 

Protected Category: Pregnancy, Family Status
Acceptable:  Do you have the appropriate documents to verify you have the legal right to work in the United States?
Unacceptable:  Where were you born?

Protected Category: Birthplace, Citizenship
Acceptable:  Are you able to work the designated days, hours, or shifts for the position, including occasional overtime.

Unacceptable:  Do you go to church? What religion are you?

Protected Category: Religion
Acceptable: Do you have any relevant skills that you acquired while in the armed forces? 

Unacceptable:  Why are you no longer in the military?

Protected Category: Military Service

Acceptable:  Do you feel you that you are cable of performing the job-related functions of the position?

Unacceptable: Have you had any recent claims against your previous employers for workers’ compensation benefits?
Protected Category: Disability


Acceptable:  Do you feel you that you are cable of performing the job-related functions of the position?

Unacceptable: What country are your parents from?
Protected Category: Race, color

Acceptable: Can you provide a list of job-related organizations or clubs that you have belonged to omitting indications of protected bases?

Unacceptable: Identify all organizations, clubs, societies and lodges you have ever belonged to?

Protected Category: Religion, Race, Sex, Sexual Orientation, Military Service, Age

Acceptable: Identify all convictions you have had, except those convictions which have been expunged, sealed or statutorily eradicated.

Unacceptable: Have you ever been arrested, and if so, what for?

Protected Category: Race
Acceptable: What is your name?

Unacceptable: What is your maiden name?

Protected Category: Sex, marital status
Note:  Any inquiry, even though neutral on its face, which has an adverse impact on persons on a basis enumerated in the FEHA, is permissible only if it is sufficiently related to an essential job function to warrant its use.
Getting Ready To Interview Applicants With Disabilities

Due to the unique considerations that employers must give applicants with disabilities, there are a few steps that can help ensure maximum benefit from an interview when the person being interviewed has a disability.  First, make sure your employment offices and interviewing locations are accessible to persons with a variety of disabilities.  Next, determine whether your company's application and interviewing procedures comply with the FEHA and Americans with Disabilities Act (ADA), which prohibit asking disability-related questions before a job offer is made.  

A few words about the application form.  Make sure all applicants complete an employment application.  A good application consists of requesting relevant information only and requiring the names of the last supervisor for each prior employer.  However, before you contact prior supervisors and references, obtain permission to contact all references.  Applications should also include acknowledgments stating that if employed, the applicant will abide by the organization's rules, that the application is not a contract, and that employment will be at-will.  Consider concluding the application form with a statement that the applicant acknowledges that all information provided is accurate, and if not, is grounds for discharge at anytime.
In addition to regularly reviewing your application form and hiring procedures to ensure compliance, be willing to make appropriate and reasonable accommodations to enable an applicant with a disability to participate in the interview, which can be done by explaining ahead of time what is involved in the process.  For example, if an applicant who has nerve damage in his arms will need help completing forms, provide that assistance.  Offer to provide an interpreter or other assistance that is reasonable for an applicant who is deaf and requests assistance in communicating. Consider providing specific instructions to applicants with cognitive disabilities if this type of accommodation is required.  Furthermore, if applicants will be required to take a test to demonstrate their ability to perform actual or simulated tasks, inform applicants ahead of time so that a different format can be considered if necessary for a written test.  Such tests are permitted under the FEHA and ADA as long as they are uniformly given to all applicants.
Interviewing Applicants With Disabilities

After making sure your company’s application process and interviewing procedures comply with the FEHA and ADA, here are some tips to make sure the interview process similarly complies.  Start with an accurate job description. Too many managers start interviewing before they know what they are looking for.  To get it right, you have to involve the people who work with the job, do the job, and supervise it.  A good job description will:

1. Help you define the requisite skills and qualifications.

2. Separate out the essential functions as required by state and federal anti-disability-bias laws.

3. Lead to a template of criteria that provides a defense against discrimination claims. 
4. Focus on knowledge, skills, abilities, relevant job experience, and education.

5. Determine what is really necessary for the position to succeed.
After you have decided your criteria, develop a series of questions that will help you distinguish candidates with the attributes you seek.  

Next, relax and make the applicant feel relaxed. If the applicant has a visible disability or reveals a disability during the interview, concentrate on the individual, not the disability.  Treat the individual with the same respect you would show any candidate whose skills you are seeking.  Likewise, hold individuals with disabilities to the same standards as all applicants.  

Ask only job-related questions that speak to the functions of the job for which the applicant is applying, and concentrate on the applicant's technical and professional knowledge, skills, abilities, experiences and interests.  Here are some examples of questions that can elicit the applicant’s skills, abilities and experiences.  Could you describe a recent accomplishment of which you are most proud?  Why have you applied for the position? Tell me about your last job, and why did you choose it?  Why did you leave your last job?  In what areas do you want to develop further and what are your plans to achieve those goals?  What are some positive and negative aspects of your last position held?  What are your career path interests?

Medical Exams

In addition to the enumerated bases above, the FEHA also prohibits an employer from requiring any medical or psychological examination or inquiry of any applicant or to make any inquiry whether an applicant has a mental or physical disability or medical condition.  It is also unlawful to make an inquiry regarding the nature and severity of a mental or physical disability or medical condition.  However, an employer may inquire into the ability of an applicant to perform job-related functions and may respond to an applicant's request for reasonable accommodation.  See Cal. Gov’t Code §§ 12940(e)(1)-(2).
Once an employment offer has been made to an applicant, but prior to the commencement of employment duties, an employer may require a medical or psychological examination provided that: (1) the examination or inquiry is job-related and consistent with business necessity and, (2) all entering employees in the same job classification are subject to the same examination or inquiry.  See Cal. Gov’t Code § 12940(e)(3).
An employer may not require any medical or psychological examination or make any inquiry of an employee, or inquire whether an employee has a mental or physical disability or medical condition or inquire into the severity of the disability or condition.  However, an employer may require any medical or psychological examination or make inquiries that it can show are job-related and consistent with business necessity. An employer may conduct voluntary medical examinations, including medical histories, which are part of an employee health program available to the employee at the work site. See Cal. Gov’t Code §§ 12940(f)(1)-(2).

Conclusion

While there is not one source to refer to for every acceptable question to ask applicants, consider visiting the DFEH’s Web site at www.dfeh.ca.gov for more information about appropriate hiring procedures and valuable workplace policies.

About the Author: Paul J. Bauer is senior counsel with Walter & Wilhelm Law Group in Fresno, California.  His practice focuses on employment and labor law in state and federal courts exclusively for employers.
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1. Under the California Labor Code, employees are presumed to be at-will employees.  

2. An employer can choose not to hire an applicant for any reason.  

3. The FEHA stands for the California Fair Educators and Humanitarian Act.  

4. California’s anti-discrimination and anti-harassment laws are enforced by the Department of Fair Employment and Housing.  

5. An application that asks for an applicant to list his or her religion may violate the FEHA. 

6. The three best areas to focus on when interviewing applicants is their skills, abilities and knowledge.  

7. The DFEH would find the following question acceptable:  “Do you have a registered domestic partner?” 

8. The DFEH would find the following question acceptable:  “Are you able to work over the weekends, which may include working on Saturdays and Sundays?” 

9. The DFEH would find the following question acceptable:  “Did you gain any special abilities while in the Marines that could help you with this job?” 

10. The DFEH would find the following question acceptable:  “Tell me about a time with your last employer where you were challenged to go against what the majority of your coworkers wanted to do.” 

11. The DFEH would find the following question acceptable: “Have you been convicted of any misdemeanors in the last five years?” 

12. Interview questions that do not ask about protected categories that have an adverse impact on applicants on a basis enumerated in the FEHA are never permissible.   

13. If an applicant with a disability requests assistance in completing an application form, employers do not have to provide assistance. 

14. Employers can never require applicants to take a test to demonstrate their ability to perform tasks if they are uniform and given to all applicants.

15. Employers should include acknowledgments in their application forms that the applicant will abide by the organization’s rules and procedures. 

16. Managers should review job descriptions before they interview applicants. 

17. Employers cannot hold individuals with disabilities to the same standards as all applicants.

18. The FEHA prohibits employers from asking applicants whether they have a disability. 

19. Employers are prohibited under the FEHA from requiring an applicant to undergo a medical examination. 

20. Employers may conduct medical histories if they are part of an employee health program at the work site. 
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